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Detendunt was convicted in the Superior Court,
Rockingham County, Mohl, 1., of possession of
cocaine and possession of cocaine with intent to sell,
and transportation and possession ot marijuana, and
defendant appealed the denial of his motions to
dismiss the charges against him or, alternatively, to
suppress evidence.  The Supreme Court, Johnson,
Y., held that: {1} the investigative stop of defendant's
automobile was supported by reasonable suspicion;
{2) use of a drug detection dog to snitf the exierior of
defendant’s automobile was a "search” within the
meaning of the State Constitution; and (3) the
police had an articulable and reasonable suspicion of
criminal activity to justify the dog's snift.

Affirmed.

Brock, C.J. and Thayer, J.. issued specially
CONCUITing opinions.

Batchelder, 1., issued a dissenting opinion.

West Headnotes

[1] Arrest ©==63.5(4)

35k03.5(4)

In determining whether grounds for particular stop
meet constitutional requirements, Supreme Court
balances govermmental interest that allegedly justified
stop against extent of intrusion on protected
interests; to that end, court requires investigating
officer to have undertaken stop on basis of reasonable
suspicion thal person detained had committed, was
commilting, or was about to commit crime.

[2] Arrest £2263.5(3.1)
35k63.5(3.1)

(Formerly 35k63.5(3))
Tao determine sufficiency of police officers’ suspicion
in making investigative stop, appellate court must
consider fucts they articulated not in isolation, but in
light of all surrounding circumstances, keeping in
mind, in particular, that trained officer may make
inferences and draw conclusions trom conduct which
may seem unremarkable to untrained observer.

[3] Arrest ©=63.5(6)

35k63.5(6)

Investigative stop of defendant's automobile was
supported by reasonable suspicion and was not mere
pretext to gather evidence without first obtaining
warrant, even though officers planned stop in
advance; officers could reasonably infer that
defendant made trips from drinking establishment to
parking lot in order 1o make drug sales and, in
combination with anonymous tip, officers had
reasonable grounds to suspect that he would be
carrying controlled substances in anticipation of
immediate sale when he left drinking establishment
prior to investigative stop. Const. Pt. |, Art. 19

{4] Searches and Seizures €222

349k22

Use of drug detection dog to sniff exterior of
defendant's vehicle for controlled substances was
"search” within meaning of New Hampshire
Constitution. Const. Pt. 1, Art. 19,

[5] Arrest ©=63.5(%)

35k63.5(9)

Where canine sniff is part of investigative stop based
on reasonable and articulable suspicion of imminent
criminal activity involving controlled substances, is
employed to search vehicle, in no way increases time
necessary for moderate questioning, and is itself based
on reasonable and articulable suspicion that property
searched contains controlled substances, it satisfies
requirements of state constitutional protection against
unreasonable searches. Const. Pt. L, Art. 15.

[6] Arrest £=263.4(18)
35k63.4(18)

[6] Criminal Law €386
110k386

[6] Searches and Seizures €191

349k191

Evidence of dog's ability to track suspects is
necessary betore tracking evidence may be admitied at
trial to prove guilt; however, even it evidence fails
reliability test for admissibility to prove guilt at
trial, court may still give it weight in determining
whether officers had probable cause to arrest or
search. Const. Pt. 1, Art. 19,

[7] Searches and Seizures €=195.1
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349k 195.1
{Formerly 349k 193)

Police established drug detection dog's reliability
sufficiently for court to give dog's alert weight in
determining whether officers had probable cause te
believe that defendant's vehicle contained contraband;
evidence showed that, inter alia, officer and dog had
completed six-month training program of building,
vehicle, and open field searches, that dog had 95%:
success rate in detecting substances in vehicles, and
that dog alerted officer twice to possible presence of
controlled substances in defendant’s vehicle. Caonst.
Pt. 1, Art. 19

[8] Arrest =263.4(6)

35k63.4(6)

Considered with evidence that justified stop of
defendant's automobile in first place, drug sniffing
dog's alert established probable cause for defendant's
arrest; thus, fact that search immediately preceded
arrest rather than

following it was of no consequence, as probable
cause for arrest was eslablished independently of
results of search. Const. Pt. 1, Art. 19,

#%711 #5235 Stephen E. Merrill, Atty. Gen. (Tina
Schneider, Asst. Atty. Gen., on the brief and orally),
for the State.

Stephen T. Jeffeo, Portsmouth, by brief and orally,
for the detendant.

JOHNSON. Jusuce.

The detendant, Thomas Pellicei, appeals an order of
the Superior Court (Meohd, J.) denying his motions
to dismiss the charges against him or, alternatively,
to suppress evidence. He argues *526 that his
stop, search, and ultmate arrest by the Portsmouth
Police Department violated his rights against
unreasonable search and seizure under part I, article
19 of the New Hampshire Constitution. For
reasons that follow, I would aftirm.

The superior court denied Pellicei's motions based
on the following findings of fact, which remain
unchallenged on appeal. Beginning in late June and
continuing through late August 1987, the
Portsmouth Police Department conducted an
investigation of controlled substance sales in the
Portsmouth area, concentrating its efforts on
detecting such sales at the Club Excalibur, a
Portsmouth drinking establishment.  During July
and August, a team of officers conducting
surveillance at the club noted a suspicious pattern in
the behavior ot detendant Pellicci, who was then a
club patron.  **712 On four or five documented

occasions, Pellicel left the club with ancther patron,
usually a female, and drove with that patron on
precisely the same route from the club to either a
municipal parking lot next to the BankEast Building
or a neighboring parking lot at the South
playground. In each instance, Pellicci and his
passenger remained parked in one of the two lots for
fifteen to twenty minutes, without exiting the
vehicle, and then returned to the club.  On one of
these occasions, the passenger appeared to the officers
to hand Pellicci money. On another, a member of
the surveillance team saw a male, seated in the front
passenger's seat, bend over twice at the waist. in a
manner which, in his experience, was characteristic
of persons inhaling cocaine.

On August 26, 1987, following the observations
described above, a confidential source informed
Portsmouth Detective Steven Demo that Pellicei sold
cocaine from his vehicle on a regular basis, but that,
fearing the presence of undercover officers, he refused
to make sales in the Club Excalibur i1self. According
te Detective Demo's testimony, this informant also
supplied information leading to the August 26th
arrest of another person on a drug-related charge.

During the afternoon of August 27th, Detective
Demo contacted Patrolman Michael Ronchi, who
cares for and handles the Portsmouth Police
Department's drug detection dog, and asked that he
and Patrolman James Prendergast take up a position
along the route Pellicei customarily followed
between the club and the earlier described parking
lots.  Detective Demo testified that he ordered the
patrolmen to stop Pellicei's vehicle for investigation
by the drug detection dog if Pellicei left the club with
another patron and embarked on this customary route.

#8527 At 7:15 that evening, Pellicci did leave the
club, with a female patron, and took the route he had
followed to the parking lots on previous occasions.
When he passed the spot where Patroimen Ronchi
and Prendergast were waiting, they pulled out behind
him, and he stopped almost immediately. It is
unclear whether the officers turned on their blue
lights before Pellicci pulled over. or only after he had
stopped and was exiting his vehicle. Patrolman
Prendergast instructed Pellicei, who was leaving the
area on foot, to return to his position behind the
wheel and then requested his identification, while
Patrolman Ronchi accompanied the drug detection
dog around the outside of the vehicle. During their
cireuit, the dog "alerted” Patrolman Ronchi 1o the
possible presence of controlled substances at the
space between the passenger side door of the vehicle
















































